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may proceed with the hearing in the
absence of the respondent.

(c) A hearing under this section will
not be open to the public except that
the hearing officer may grant a request
by a respondent to open his or her
hearing to the public and make the
record of the disciplinary proceeding
available for public inspection, pro-
vided, a protective order is entered to
exclude from public disclosure informa-
tion which is privileged or confidential
under applicable laws or regulations.

§11.45 Amendment of pleadings.

The OED Director may, without
Committee on Discipline authoriza-
tion, but with the authorization of the
hearing officer, amend the complaint
to include additional charges based
upon conduct committed before or
after the complaint was filed. If
amendment of the complaint is author-
ized, the hearing officer shall authorize
amendment of the answer. Any party
who would otherwise be prejudiced by
the amendment will be given reason-
able opportunity to meet the allega-
tions in the complaint or answer as
amended, and the hearing officer shall
make findings on any issue presented
by the complaint or answer as amend-
ed.

§§11.46-11.48 [Reserved]

§11.49 Burden of proof.

In a disciplinary proceeding, the OED
Director shall have the burden of prov-
ing the violation by clear and con-
vincing evidence and a respondent shall
have the burden of proving any affirm-
ative defense by clear and convincing
evidence.

§11.50 Evidence.

(a) Rules of evidence. The rules of evi-
dence prevailing in courts of law and
equity are not controlling in hearings
in disciplinary proceedings. However,
the hearing officer shall exclude evi-
dence that is irrelevant, immaterial, or
unduly repetitious.

(b) Depositions. Depositions of wit-
nesses taken pursuant to §11.51 may be
admitted as evidence.

(c) Government documents. Official
documents, records, and papers of the
Office, including, but not limited to,

§11.51

all papers in the file of a disciplinary
investigation, are admissible without
extrinsic evidence of authenticity.
These documents, records, and papers
may be evidenced by a copy certified as
correct by an employee of the Office.

(d) Exhibits. If any document, record,
or other paper is introduced in evi-
dence as an exhibit, the hearing officer
may authorize the withdrawal of the
exhibit subject to any conditions the
hearing officer deems appropriate.

(e) Objections. Objections to evidence
will be in short form, stating the
grounds of objection. Objections and
rulings on objections will be a part of
the record. No exception to the ruling
is necessary to preserve the rights of
the parties.

§11.51 Depositions.

(a) Depositions for use at the hearing
in lieu of personal appearance of a wit-
ness before the hearing officer may be
taken by respondent or the OED Direc-
tor upon a showing of good cause and
with the approval of, and under such
conditions as may be deemed appro-
priate by, the hearing officer. Deposi-
tions may be taken upon oral or writ-
ten questions, upon not less than ten
days’ written notice to the other party,
before any officer authorized to admin-
ister an oath or affirmation in the
place where the deposition is to be
taken. The parties may waive the re-
quirement of ten days’ notice and depo-
sitions may then be taken of a witness
at a time and place mutually agreed to
by the parties. When a deposition is
taken upon written questions, copies of
the written questions will be served
upon the other party with the notice,
and copies of any written cross-ques-
tions will be served by hand or ‘“‘Ex-
press Mail”’ not less than five days be-
fore the date of the taking of the depo-
sition unless the parties mutually
agree otherwise. A party on whose be-
half a deposition is taken shall file a
copy of a transcript of the deposition
signed by a court reporter with the
hearing officer and shall serve one copy
upon the opposing party. Expenses for
a court reporter and preparing, serving,
and filing depositions shall be borne by
the party at whose instance the deposi-
tion is taken. Depositions may not be
taken to obtain discovery, except as
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§11.52

provided for in paragraph (b) of this
section.

(b) When the OED Director and the
respondent agree in writing, a deposi-
tion of any witness who will appear
voluntarily may be taken under such
terms and conditions as may be mutu-
ally agreeable to the OED Director and
the respondent. The deposition shall
not be filed with the hearing officer
and may not be admitted in evidence
before the hearing officer unless he or
she orders the deposition admitted in
evidence. The admissibility of the dep-
osition shall lie within the discretion
of the hearing officer who may reject
the deposition on any reasonable basis
including the fact that demeanor is in-
volved and that the witness should
have been called to appear personally
before the hearing officer.

§11.52 Discovery.

Discovery shall not be authorized ex-
cept as follows:

(a) After an answer is filed under
§11.36 and when a party establishes
that discovery is reasonable and rel-
evant, the hearing officer, under such
conditions as he or she deems appro-
priate, may order an opposing party to:

(1) Answer a reasonable number of
written requests for admission or inter-
rogatories;

(2) Produce for inspection and copy-
ing a reasonable number of documents;
and

(3) Produce for inspection a reason-
able number of things other than docu-
ments.

(b) Discovery shall not be authorized
under paragraph (a) of this section of
any matter which:

(1) Will be used by another party
solely for impeachment;

(2) Is not available to the party under
35 U.S.C. 122;

(3) Relates to any other disciplinary
proceeding;

(4) Relates to experts except as the
hearing officer may require under para-
graph (e) of this section;

(5) Is privileged; or

(6) Relates to mental impressions,
conclusions, opinions, or legal theories
of any attorney or other representative
of a party.
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(c) The hearing officer may deny dis-
covery requested under paragraph (a)
of this section if the discovery sought:

(1) Will unduly delay the disciplinary
proceeding;

(2) Will place an undue burden on the
party required to produce the discovery
sought; or

(3) Consists of information that is
available:

(i) Generally to the public;

(ii) Equally to the parties; or

(iii) To the party seeking the dis-
covery through another source.

(d) Prior to authorizing discovery
under paragraph (a) of this section, the
hearing officer shall require the party
seeking discovery to file a motion
(§11.43) and explain in detail, for each
request made, how the discovery
sought is reasonable and relevant to an
issue actually raised in the complaint
or the answer.

(e) The hearing officer may require
parties to file and serve, prior to any
hearing, a pre-hearing statement that
contains:

(1) A list (together with a copy) of all
proposed exhibits to be used in connec-
tion with a party’s case-in-chief;

(2) A list of proposed witnesses;

(3) As to each proposed expert wit-
ness:

(i) An identification of the field in
which the individual will be qualified
as an expert;

(i1) A statement as to the subject
matter on which the expert is expected
to testify; and

(iii) A statement of the substance of
the facts and opinions to which the ex-
pert is expected to testify;

(4) Copies of memoranda reflecting
respondent’s own statements to admin-
istrative representatives.

§11.53 Proposed findings and conclu-
sions; post-hearing memorandum.

Except in cases in which the respond-
ent has failed to answer the complaint
or amended complaint, the hearing of-
ficer, prior to making an initial deci-
sion, shall afford the parties a reason-
able opportunity to submit proposed
findings and conclusions and a post-
hearing memorandum in support of the
proposed findings and conclusions.
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